THE LITTLE
BLACK BOOK
FOR AGENCIES

INTRODUCTION

Thanks for downloading your copy of
The Little Black Book for Agencies,
by Anisimoff Legal.

•

We all want to run a better business, right?

Lawyers are trained and get paid to
argue

Still, I assume that for many of you the
reason you’ve downloaded this guide is

•

due to a level of frustration with lawyers

Most firms bill by the hour so the longer
it takes to do something the more they

and law firms, and for some of you at least,

get paid

borderline disillusionment with legal work in
general.

•

Most commercial law firms are generalist
and therefore, don’t have deep industry

If that’s how you feel, then I understand and

expertise

don’t blame you, and I’m a lawyer!
•

Rightly or wrongly, law is a very traditional,

Law firms are reluctant to give robust
advice for fear of being sued by their

some would say old-fashioned profession,

clients (isn’t that ironic). They are

built on a history of charging by the hour,

incentivised to sit on the fence and stick

long-winded documents, and argument

to the letter of the law, so their advice is

for the sake of bumping up fees. Law firms

unhelpful in a commercial sense.

are focused on avoiding risk, not your
commercial goals. Sound familiar?

And let’s not even mention egos….
In a rapidly changing commercial
environment, the more “law” that comes

Don’t get me wrong, your legal team should

into play, the more complicated navigating it

always act in your best interests, but the

becomes.

above makes it hard for them to push your
competitive interests forward.The typical law

Rather than help, the issue is compounded

firm puts so many roadblocks in the way of

by the structure of law firms and the legal

developing a relationship that helps clients

industry itself, for example:

succeed. It is no wonder so many clients are
over it.
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About the Author

That’s why I have written the Little Black Book.
In my opinion, the traditional law firm model is
broken and, in many ways, hinders business
instead of making it happen.
Yes, it’s always a balancing act between risk
and reward, but at the end of the day, there
are commercial realities at play, and you
work in a fast-paced, ever-changing dynamic
industry.

Heidi Bruce
Managing Director, Sydney

From that perspective, your legal team should

Anisimoff Legal

be nimble, commercially savvy and not only
mitigate your risks but help you win more
work, be more efficient and save you money.

Heidi advises on advertising, marketing
and media legal issues to agencies and

Yes, save you money!!

brands across Australia.

Interesting concept right, and a good segue

She has over 20 years experience

into the 1st chapter but before we go there

at Anisimoff Legal giving legal and

ask yourself this question – Why pay your

strategic advice in the advertising

lawyer by the hour, when this rewards them

industry. Heidi is highly valued by her

for complicating your legal issues and taking

clients as being commercially focused

longer?

and practical in her approach. Like all
of the lawyers at Anisimoff Legal, she
is deeply specialised, understands the
intricacies of the industry and practices
in an unconventional way, which is
geared towards achieving the best
results for her clients.
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CHAPTER 1

Win more business
Win the deal don’t kill it!!

Everyone in the advertising and media industry

giving a client a 40 page contract that reads

wants to win more work, now more than ever.

like a fortress, can put a client offside before

Let’s be real, lawyers don’t make the deals,

you even get started, and get you stuck in

agencies and their clients do… and you win the

negotiations. It is a delicate balance.

work with your talent, expertise and ideas. But
there are many ways a lawyer can actually be

Similarly, if a lawyer takes a client’s agreement

used to your competitive advantage.

and makes excessive changes, you are again
butting heads with the client and getting off
on the wrong foot.

First you want to have a contract that fits
your business, your brand and your ethos.
A contract that gives you worthwhile

Being too aggressive on contracts can

safeguards, but without being overly tough

negatively colour the early part of your work

on the client or too soft on you – after all,

together.
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The devil or the angel in the detail

RFP’s – Don’t get me started!!

The key is to hone in on what the big issues

The RFP is an ever increasing reality of

are in a contract (sometimes buried in the

securing big pieces of new business, and

detail) that are really going to cost you money

agencies need to navigate the RFP process,

or sting your business at the worst possible

which can involve upfront contract review,

time, and to know the critical safeguards you

and negotiating with procurement, legal and

are going to need. Focus on these.

marketing teams, all on a tight timeline!

Keep the focus

If your legal response puts up too many
roadblocks (or takes too long), it puts you at a

We all know contracts have become much

competitive disadvantage. With some clients,

more complicated over time, and we have

you know there is little value in pushing for too

faster lead times to get the deal up and

many changes. You don’t want to be pushing

running. You can use your lawyer to adopt

for things other competing tenderers aren’t.

a commercial strategy that helps reach

But there are those big ticket items where you

agreement in a faster, less painful and

need to hold firm.

adversarial way. If you can stick to the key
commercial risks in your contracts, you don’t

There are ways that your lawyer can make

get stuck in the weeds. Your focus is on

this a streamlined process: by choosing the

winning the business, and getting on with

right issues, already knowing your internal risk

business.

tolerance, and giving you a pre-completed
contract response, geared towards maximising
your competitiveness, without giving away the
farm.
Your industry is one that takes a commercial,
pragmatic and can-do approach. You look for
solutions, you want to impress the client and
keep them happy, and not get bogged down in
legal arguments.
It is all about striking a balance commercially
to secure the business and get things signed.
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The power is always in your hands

Detours exist for a reason

Businesses have the power to decide how

The trick is to know how to find workaround

their lawyer works, not the other way round.

solutions to find common ground – it is
possible! Being able to explain your practical

Every deal is different, depending on the

and commercial drivers, to know what works,

services, the value, the client, and the

and what is likely to be accepted by the client,

commercial approach you want to take.

keeps the wheels turning.

For example if you are confident with your

In this way our clients are able to get

contracts and just need a second opinion on a

agreement negotiations through to signing,

liability or a privacy clause, then choose that

managing various stakeholders, which are

as a way of streamlining the deal and keeping

legally watertight but remain commercially

costs on track. In other cases you can use

competitive.

your lawyer every step of the way through the
negotiation process.
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CHAPTER 2

Work faster
Are you buying time or advice?

Pay for your kids’ education not mine!

Everyone in business is wanting more for their
money these days, in less time, so we all need
to find ways to work faster and smarter. Your

Secondly, having a specialist advertising

lawyer can actually help with that, if you can

lawyer who already knows the details of your

believe it.

business, means that you do not need to waste
any time explaining how your business works,

Firstly, you absolutely don’t want to pay them

or what the commercial concerns are – these

by the hour, as that only encourages your

are all known, which will get you through to a

lawyer to make things slower and more difficult.

solution quickly. No one wants to spend more
time than they have to with lawyers (we don’t

The way the legal profession is set up, your

spend much time with them either). If they

lawyer will not be incentivised to find you quick,

don’t understand your business, you can spend

easy solutions that save you time. There are

hours explaining how it works, only for them to

definitely ways to do things that are faster

charge you for the privilege!

and more streamlined, such as signing a quick
contract variation instead of a new agreement,
or avoiding that day-long contract negotiation.
A lawyer being charged by the hour won’t
necessarily tell you these things, it’s too
tempting to slow it down.
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I studied law so you didn’t have to

The tech trap

Thirdly, engaging with a lawyer to be part

Have you been told a computer can do a

of a concept development and approval

lawyer’s job?

process sounds obvious, but this is a big time
saver. Marketing teams can be paralysed by

That a tech solution can solve your legal

roadblock legal advice. It can really hold up

needs?

the creative process to get long legal letters
full of provisos, non-committal language (like

Do you believe it?

“50% risk”, “moderate risk”, or “potentially
problematic”), disclaimers, and case law. It

How about where you have someone try and

leaves the team with an unclear way forward,

sell you into a legal ‘solution’ where you get a

but lawyers can feel they have to do this to

computer generated template, but you need

cover themselves from risk. All of this wastes

to pay for each customisation which actually

valuable time. A marketing team can be freed

slows you down?

up to move confidently when they have quick
and clear advice with a risk assessment and a

Would you rather get advice from me or a

solution.

machine?

We know you don’t want to read about the

Your call.

1982 Taco Bell case (we’d be happy to talk
about it over a coffee, but we’ve never been
asked!). Your team wants to know whether
it can legally do something, and if it can’t,
how to fix it. By getting advice early in the
process, you can iron out legal issues quickly,
and progress faster to client approval and
execution.
Efficient legal advice can actually help you
stay on track of timelines and keep your client
relationships positive. Your lawyers should
speed up the process, not slow it down. They
should be saying ‘yes’ more, or at the very
least, finding a way to get to ‘yes’.
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CHAPTER 3

Lower risk exposure
It’s what you can’t see that will kill you

Once your client relationship is up and running, even with your best
oversight and intentions, staff can change, client teams can change,
the business can grow rapidly, services evolve - you can end up with a
sense of waiting for the bombs to go off. Then you also have a litany of
other issues to think about when operating a busy business, whether
financial, staff related, or otherwise. This is a good time to assess what
you have in place to minimise risk exposure.
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Take a 12 point health check
Answer the following questions that expose common risks, check:
1. Your supplier agreement:

7. Your compliance/ clearance process:

• Are your suppliers assigning IP in material
they create to you?

• Do you have a process for reviewing
advertising material?

• Are your supplier terms strong enough
when things go wrong?

• Do you have more regulated clients such
as finance/motor vehicle/pharma/food?

• Does it match the liability you have to your
clients? Or are there gaps?

• Do your staff know who to contact for
advice on red flags?

2. Your NDA:

• Are they up to date with laws so they can
identify those red flags?

• Do you have a solid NDA at the ready to
give to potential suppliers or partners?

8. Your client signoff process:

• Can your employees take your clients or
work for a competitor if they leave?

• Do you have a process for client signing
off on cost estimates, creative concepts,
creative approaches, final material, media
buys, media strategy, or milestones?

• Are they up to date with the latest on
entitlements etc?

• Do the details in your client estimates
match up with your supplier terms?

• Is your company IP, and confidential
information protected enough?

9. Your talent engagements:

3. Your employment agreement:

• Do you have a talent release / talent
agreement / influencer agreement at the
ready?

4. Your client contract:
• Do you feel like it is too long and your
clients do not want to sign it?

• Do you know who is liable on a shoot?
– Are you managing the employment
responsibilities for the talent you
engage?

• Or, is it too short with weak coverage?
5. Your privacy compliance:
• Do you have a privacy policy?

10. Your trade marks:

• Do you have processes for managing
personal information?

• Do you have your key brands registered as
trade marks?

– Have you updated these for changes
on cookies, GDPR and data breach
notification?

11. Your domain and business names:
• Are they aligned and under the right name?

6. Your website terms of use:

12. Your pitch and presentation disclaimers:

• Do you have one? Is it up to date, in the
correct name etc?

• Do you have any that protect your IP and
confidentiality?

If these challenges resonate with you, refer to our health check
service at the back of this book.
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Our hot tips for managing risk exposure in an
advertising or media agency

Paper trail

Costs signoff

Take a good look at your supplier terms, PO’s,

Have a structured process for obtaining

and estimate documents. Often agencies will

written client approval of the creative

have different versions floating around and

approach, and the costs, at all stages of the

staff can easily use the wrong document or

process. You may have client approval of

not complete it properly and this can leave

a concept, but then fail to get approval of

expensive gaps. For instance, a client may

production costs, and rely on phone calls or

sign off on a costs estimate giving them 12

vague assurances as your client contact is on

months music usage rights, but the music

holiday or hard to pin down. This can lead to

licence agreement provided for a 6 months

situations where you get a new client head,

licence. In this situation the client can look to

budget constraints, and the client refuses to

the agency to absorb the fees for the

pay, and your team has been working away. It

difference.

can also lead to problems when a client later
disputes the creative approach, saying it was

Or, the client contract provides that the client

too expensive, or didn’t achieve expected

owns IP in material you create, but the

results. It is important to obtain client approval

material featured artwork licenced only for

for each stage of the creative process and

one campaign? Again the client can look to the

also the costs, to ensure you have ongoing

agency to absorb usage fees. To reduce the

client commitment.

likelihood of these mistakes, ensure you have
consistent documents in place, staff know
where to get them, and a cohesive process for
how to use them.
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IP clearances

Avoid sales promises

Have a process for obtaining the proper

Steer clear of including sales figures, or

clearances for the use of third party material.

customer conversion rates, in your materials

This goes hand in hand with an education

(pitch, media plan, contract or otherwise).

process for your staff on what consents are

As is well known in the industry, sales can be

needed. For instance, if you are shooting on

influenced by many different factors outside

location and a wall mural or other piece of

an advertising campaign. Agencies should not

art is in shot, your staff should be informed

guarantee sales outcomes. Even if intended

enough to know when they need to get

as a target only, this can lead to dispute later.

consent from the owner, and ensure they are

There are cases where claims as to sales

getting consent from the right person.

results in a document has led to client claims
of misleading representations by the agency,
when those were not achieved.

Social media managers may be down with
the latest trends but not across the risks.
Using a meme or voice-over from a popular

All of these are common situations and some

YouTube celebrity and putting it into a branded

would say are part and parcel of a fast paced,

video for example, can lead to expensive

pressured business. As a business grows and

settlements if the right consents are not

changes, these risks can start to surface.

obtained.

Having clear terms, and procedures around
compliance reviews and approvals, will go a
long way to avoid these risks.
This all helps you stay on top of risk by
managing it in a more proactive way. It costs
a lot less than you would think. A refresher
session for your staff on major watch outs, IP,
talent and supplier management, can also be
great for managing risks.
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CHAPTER 4

Improve client
relationships
Your lawyer can actually
help with this!

Your lawyer can and should actually help you

You will have better relationships with less

to create and build better client relationships,

things going wrong, by putting in place some

and you can use them to your advantage.

well-placed staff training and processes.

That may sound unlike what you have
Keep it creative

experienced before, but the right lawyer can
help the prospects of their client’s business.

Getting early clearance advice from a
specialist lawyer can help you to frame your

Whoops!!

advertising messages in a more effective
For example, use your lawyer to provide a

way, that is in tune with the commercial

trade mark search or a copyright advice very

imperatives, and covers off the main legal

early in the piece, before your client falls in

risks. A lawyer who is overly conservative

love with the idea or worse, before a ‘copying’

can water down your claims, and ruin your

claim gets into the headlines. Your lawyer

creative in the process. Or, simply say “no”

can help avoid embarrassing situations and

to your copy, when there may be an ‘out of

controversy.

the box’ creative solution to get the message
across in a compliant way.
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Take a quick health
check on your
relationships:

Better engagements
The right sort of advice can help put your
best foot forward on a pitch, but also help
you to manage better engagements, whether
it is structuring your remuneration and

1. Are you finding common scope

reconciliation processes properly, or helping to

creep, in other words, are you

create powerful advertising concepts.

doing extra work for free?

Defining scope

2. Are you finding clients cancelling
projects or not approving new

One common problem as a business grows is

fees?

that the lines between in-scope and out-ofscope can blur. If you clearly identify which

3. Have you had projects running

services are in, and out of scope, this can

over time or quality issues

minimise scope creep which means your

arising? Have you had clients

agency is not absorbing the extra work.

pushing for fee reductions or

Other benefits are that you can minimise risk

credits to cover these issues?

of delays or other client claims arising out
of services that you are not responsible for.

4. Have you had legal compliance

If you and your client have clearly defined

issues getting picked up late by

expectations, this minimises the risk of

a client, leading to a last minute

disputes.

rework? Has this led to difficult
conversations with your client?
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CHAPTER 5

Save money
LOL – that old chestnut

This may sound counter intuitive, but taking

The client is NOT always right and we both

some targeted time with a lawyer to get your

know it.

legal frameworks and documents set up
means you will end up saving a lot of money.

When I am looking at client contracts I’m

This is a great time to reposition your business

looking for things that could cost you money

in a more efficient way so it is placed well for

and create friction with clients later. For

future profitability. You will then be able to rely

example, service level arrangements where

on the work you have already done and only

the agency has to pay service credits based

re-engage your lawyers at certain risk points,

on vague criteria can leave an agency paying

meaning you are far more in control of your

the client for work it considers well done.

exposure and your budget.

Have you ever seen language in your contracts
such as “The Agency’s Fee shall only be
paid for Services performed to the Client’s

Avoid the money drains

satisfaction”? I have – and I would always take
this out.

Disputes and dramas can be a money drain. If
you can bolster against them, and get things
running efficiently, this can save you a lot of
money in the long run.
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No, you don’t always get what you pay for
You can also save by not paying for duplicated
legal work. In some law firms you pay for a
junior lawyer to do your legal work, but also
for the time of their supervising lawyer and
partner when they need to plan, discuss and
coordinate the work. Why pay for 3 lawyers
to suit their structure, when you can just
pay for 1?
You don’t need to be held back by your
lawyers. If you are able to get clear advice
from an adviser with a commercial mindset
so you can make decisions quickly, then your
projects are not being held up and you can get
on with business. Overly conservative advice
can be costly, and create roadblocks with
stuffy, unimaginative thinking.
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CHAPTER 6

Say goodbye
without burning
bridges
Parting ways – good, bad, or ugly?

How can your lawyer help?

For such a huge and valuable industry, it is
amazing how small a world it really is. Word
travels fast, staff move, and clients shift

In many ways, getting your ducks in a row

agencies frequently. For these reasons, it is

right back at the early contract negotiation

important not only to run a tight ship, but to

stage is important. If you structure your

manage a declining situation and, if the worst

termination rights well, you will be in a

happens, end a relationship well.

considerably better position. A termination
for convenience right for the agency will

If you burn the place down on your way out,

always be an important safeguard, especially

what are your chances of winning work on the

important if you are under a non-compete

next pitch?

obligation, or you have no guaranteed volume
of work. You definitely want to have adequate
notice periods for termination.
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Take a quick health
check on your
relationships:

Also, look out for your client having immediate
termination rights for things like missing a
single service level. Similarly, it is important
to structure your remuneration rights
appropriately and ensure clear rights to

1. Do you want to terminate a client

payment on exit, especially if the relationship

and don’t know how to do it?

degrades by the end.

2. Does your client contract give you

Hey, I own that and you can’t

the right to terminate if you had no

have it!

other option?

Despite best intentions, some relationships

3. Have you had a client simply stop

are unsalvageable – the same considerations

giving you work, but you are still

apply regardless of how you want to handle

bound to exclusivity obligations,

your exit. With the right strategy you should be

meaning you can’t pitch for

able to get to the exit point without too much

competitive work?

pain. It helps if you understand your legal
exposure early in the piece, and key leverage

4. Do you have a conflict situation that

points. Intellectual property is important (it

you don’t know how to manage?

should be clearly documented whether you or
your client owns it), and there should be clear

5. Is there a client stretching the

agreement on asset handover, termination

friendship and if so, where do you

rights, and fees. That way you can protect

stand legally?

your position and make sure you get paid and
exit without too many bruises along the way.

We have advised clients on termination
rights and disputes arising from simple
degradation of relationships, when
there was no actual contract breach.
There are definitely ways to set up your
engagements to give yourself some
critical levers and safeguards.
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CHAPTER 7

Claim your
competitive
advantage
...and run a better agency

Did you find yourself saying yes to a lot of the questions above? You have
already run a bit of a health check by reading this book, and you may have
some ideas for how you can manage your risks and run a more professional
and profitable business. We can help with this and would be happy to help you
leverage a competitive advantage.
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One way of doing this would be by undertaking one of the following
fixed price packages:
The Anisimoff Legal Health Check

Sense Checker

We review your key inhouse processes and
documents such as those highlighted in the
12-point health check above, to do a health
check on your legal frameworks. We will give
you recommendations and a road map, so
you find out what can be improved to help
you run a better agency and a pathway to
getting there.

We are on hand to give you a second
opinion or a sense check. This could be a
compliance advice on a creative concept,
or advice on a one-off issue or clause in a
contract. No commitments and no job too
small.

Production Success Accelerator Package

Win More Deals Maximiser Package

Focussed on getting your marketing
team running smoothly. We review your

We review your standard client contracts
to ensure you are adequately protected
and put you in the best position to win the
deal. We run a contracts session on the
showstoppers and how to handle them in
negotiations.

compliance and client approval processes,
and relevant supplier and signoff
agreements, to ensure your marketing team
has the right systems and documents in
place for success, without the drama.
Agency Supercharger Package

Startup Launcher Package

Aimed at the agency evolving to the next
level, we revisit your legal toolkit and
your contracts to ensure they match your
growing business needs.

This helps entrepreneurs and new business
owners with all the legal templates, advice,
and processes you need to establish a
thriving business.

We can also tailor a package to suit you, or chat about other ways we
can help your business.
If you would like to discuss one of our packages or chat with us about
your business needs, please reach out to one of our experts below.
Heidi Bruce

Clint Fillipou

Managing Director, Sydney

Managing Director, Melbourne

heidi.bruce@anisimoff.com.au

clint.fillipou@anisimoff.com.a

Got a general enquiry? Get in touch with us.
enquiries@anisimoff.com.au
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Sydney

Melbourne

NSW Central Coast

Office Address

Office Address

Office Address

1111/56 Berry Street,

Level 3

Erina Plaza, Suite 5,

North Sydney NSW 2060

162 Collins Street

210 The Central Coast Highway,

MELBOURNE, VIC 3000

ERINA, NSW 2250

Postal Address

Postal Address

PO Box 292

PO Box 3685,

Flinders Lane, VIC 8009

ERINA, NSW 2250

Phone

Phone

(03) 9866 3644

(02) 4331 0400

Fax

Fax

(02) 9460 7200

(02) 9460 7200

Phone
(02) 9460 6611
Fax
(02) 9460 7200

www.anisimoff.com.au

enquiries@anisimoff.com.au

Find us on:

